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. INTRODUCTION AND STATEMENT OF THE CASE

On February 27, 2017, the Counsel for the General Counsel (“General Counsel”) issued a
Complaint and Notice of Hearing on charges filed by the National Nurses Organizing
Committee/National Nurses United (“Union”). The charges alleged that the Hospital violated
Section 8(a)(1) of the National Labor Relations Act (“Act”). There are no allegations of
discrimination or adverse employment actions. This matter was heard on May 18, 19 and 23,
2017 before Administrative Law Judge (“ALJ”) Michael A. Rosas in Baltimore, Maryland.

On July 11, 2017, the Parties submitted their post-hearing briefs.! On July 14, the
General Counsel filed a Motion to Strike Portions of Respondent’s brief. On July 17, four
business days after the submission of the Parties’ lengthy briefs, the ALJ responded that “the
briefs and [sic] have been considered and decision is essentially completed” and denied the
General Counsel’s Motion to Strike. Exhibit A. On July 21, the ALJ issued his decision finding
in favor of the Union on every allegation. It is evident from the numerous factual and legal
errors that the ALJ improperly rushed this decision and did not review the transcript of record
and the briefs of the parties. This “rush to judgment” resulted in erroneous substantial findings
of fact and conclusions of law. The following summarizes some of the errors to which the
Hospital has excepted.

The ALJ erred in concluding that Hospital’s Non-Solicitation and Distribution Policy
(“Policy”) and October 7, 2016 Memorandum titled “Solicitation on Nursing Units” (“Memo™)
were unlawfully vague and created confusion among nurses. Specifically, the ALJ wrongfully
concluded that that Policy unlawfully prohibited nurses from discussing the Union in nursing

stations, corridors, stairwells, elevators, and immediate patient care areas. Uncontradicted record

! The Hospital submitted a 49 page post-hearing brief. The General Counsel submitted a 69 page post-hearing brief.
The Union submitted a 29 page post-hearing brief.



evidence shows that the nurses understand that discussion of the Union is permitted in all areas
and at all times as long as it does not interfere with patient care, and that they have engaged in
such discussions in all areas of the Hospital. Tr. 103:18-104:9; 182:3-6; 193:13-194:4; 296:24-
299:21; 305:20-23; 316:14-317:6; 342:6-19; 343:22-344:13. This common understanding is
based upon the Policy’s legitimate business purpose — to prevent disruption to patient care — and
how the Hospital has applied the Policy. GC Ex. 2-3. The ALJ failed to address the Hospital’s
defense that its Policy and Memo were lawful as communicated and applied. See infra at 23-28.

The ALJ also erred in concluding that the Policy unlawfully prohibited the nurses from
using the Hospital’s email system during nonworking time. GC Ex. 2. The Hospital rebutted the
presumption that its Policy interfered with or restrained protected activity by showing that it did
not enforce the Policy. The ALJ’s finding that the Hospital did not clarify its facially unlawful
Policy is at odds with the Chief Nursing Officer’s written statement (which the ALJ improperly
discounted in contravention of Board precedent) and with the nurses’ own admissions at trial that
they frequently used the email system to discuss and solicit for the Union. See infra at 28-30.

The ALJ erred in concluding that Director Cynthia Hawley unlawfully threatened and
interrogated Susannah Reed-McCullough on July 21, 2016. The ALJ’s conclusion that Ms.
Hawley made unlawful threats is based on his erred finding of fact that Ms. Reed-McCullough
was an open union supporter. No record evidence supports this finding. See infra at 31-35.

Ms. Hawley’s statements as described by the General Counsel’s own witness were lawful
because they are not threats. The statements at issue are: “there wasn’t a huge difference being
in a unionized hospital versus a non-unionized hospital as far as like staffing and nurse
satisfaction goes” and “there could be some changes that people might like with the Union, and

there could be some changes that people might not like.” Tr. 120. The ALJ’s conclusion that



Ms. Hawley engaged in interrogation is also flawed because there is no record evidence that Ms.
Hawley encouraged Ms. Reed-McCullough to disclose the identity of co-workers who supported
the Union or her own views on the union. See infra at 35.

The ALJ erroneously concluded that the security officers’ brief exchange with off-duty
nurses constituted coercive interference of union activity on August 6, 2016. The sole case cited
by the ALJ, Aqua-Aston Hospitality, LLC d/b/a Aston Waikiki Beach and Hotel Renew, 365
NLRB No. 53 (2017), as the legal predicate for his conclusion of law, does not support that
conclusion. The facts of Aqua-Aston are so far afield from Hospital’s security officers’ actions
on the August 6 incident that the case actually supports the Hospital’s position. See infra at 36-
40.

The ALJ erred in concluding that Nurse in Charge Jolly Joseph’s photographing of nurses
engaged in union activity was unlawful. The nurses who were photographed, published and
widely disseminated the same photographs immediately after the activity. There is ample record
evidence that Ms. Joseph’s photos had no effect on the Union supporters or intimidated any
nurse and that Ms. Joseph did not realize that she was photographing the public union event. See
infra at 40-43.

The ALJ erroneously concluded that Nursing Director Mariamma Ninan unlawfully
threatened Vera Ngezem on September 21, 2016. Even if Board law requires an explicit
reference to the collective-bargaining process during a discussion about working conditions,? the
ALJ ignored the fact that Ms. Ninan stated that changes were dependent on what is negotiated in
a contract. Tr. 406:17-407:4; 407:23-408:7; 409:13-17. The ALJ also failed to consider that Ms.

Ninan distributed Fact Sheet 10 entitled “What is Collective Bargaining?” that explains how

2 The Hospital’s position is that a reference to the collective bargaining process is not required where the employer
makes clear that change working conditions “may” happen, not “will happen.” See infra at 32-33.

3



terms and conditions of employment may change when subject to the collective-bargaining
process around the same time that she met with Ms. Ngezem. See infra at 43-46.

The ALJ erroneously concluded that Security Officer Lawrence Hawkins’ brief exchange
with nurses, without any direction to cease activity or having the effect of ceasing activity,
constituted coercive interference and interrogation on October 19, 2016. The ALJ cites to a
single case, St. Johns’ Health Center, 357 NLRB 2078 (2011), to support his decision. In that
case, two security officers interrupted distribution of literature and threatened prosecution for
trespass if they continued distribution. 357 NLRB 2078 (2011). These facts do not support a
finding of violation in the present case. See infra at 46-47.

Each of the above erred findings and conclusions that the Hospital engaged in conduct
prohibited by the Act are independent bases for overturning the decision. Accordingly, the
Hospital respectfully requests that the National Labor Relations Board (“Board”) overrule the
ALJ’s Decision as described herein.

1. ISSUES FOR REVIEW

The Hospital has excepted to the ALJ’s findings and conclusions of law. See Respondent’s
Exceptions. Each Exception is incorporated in this Brief. The specific issues for review are:

1. The ALJ erred in concluding that the Hospital’s Non-Solicitation Policy and
October 7 Memorandum unlawfully prohibited discussion about the Union
despite uncontradicted evidence that nurses understood the Hospital to permit
such discussions and the nurses routinely engaged in such discussion without
consequence. (Exception Nos. 1-2, 5-6, 8-9)

2. The ALJ erred in concluding that the Hospital’s Non-Solicitation Policy
unlawfully prohibited nurses from utilizing the Hospital’s electronic systems,
including email, to solicit and discuss the Union despite uncontradicted
evidence that the Hospital clearly communicated to all nurses that they could
use email to discuss the Union and nurses openly and frequently engaged in
such discussions over Hospital email. (Exception Nos. 1-4, 8)



3. The ALJ erred in concluding that the Hospital failed to establish that
corridors, elevators and stairways used by or to transport patients are patient
care areas. (Exception Nos. 1-2, 7-8)

4. The ALJ erred in concluding that Cynthia Hawley unlawfully threatened and
interrogated Susannah Reed-McCullough on July 20, 2016. (Exception Nos.
10-12)

5. The ALJ erred in applying Aqua-Aston Hospitality, 365 NLRB No. 53 (2017)
and in concluding that Hospital security officers coercively interfered with
nurses’ union activities on August 6, 2016 and also erred in concluding that
Officer Hawkins interfered with nurses’ union activities by making a passing
comment which did not interrupt those activities. (Exception Nos. 13-16)

6. The ALJ erred in concluding that Jolly Joseph’s photographing of nurses
engaged in union activity where the union published and widely disseminated
the same photographs immediately after the event constitutes surveillance or
an impression of surveillance on September 16, 2016. (Exception No. 17)

7. The ALJ erred in concluding that Mariamma Ninan unlawfully threatened
Vera Ngezem on September 21, 2016. (Exception Nos. 18-21)

8. The ALJ erred in applying St. Johns’ Health Center, 357 NLRB 2078 (2011)

and concluding that Security Officer Lawrence Hawkins coercively interfered
with nurses’ union activities on October 19, 2016. (Exception Nos. 22-23)

1.  STATEMENT OF FACTS

A. The Hospital’s Operations.

The Hospital is an acute care hospital located in Silver Spring, Maryland on the
Washington D.C. beltway. GC Ex. 1(m). The Hospital provides inpatient and outpatient
medical care to the greater Washington, D.C. metro area population and has significantly high
patient volume. Id. The Hospital employs approximately 1,300 registered nurses. Tr. 39:9-10.

In late June 2016, the Hospital became aware that the Union was attempting to gain

representation rights for its registered nurses. Jt. Ex. 1.



B. Hospital Policies at Issue — The Non-Solicitation and Distribution Policy and
October 7 Memorandum

The Hospital re-issued its Non-Solicitation and Distribution Policy (“Policy”) on June 8,
2016 prior to having any knowledge of Union activity. GC Ex. 2. There is no evidence in the
record that the Hospital was aware of the presence of union activity on June 8. Four months
later, on October 7, 2016, the Hospital distributed by email a Memorandum titled “Solicitation
on Nursing Units” (“Memo”) to all nurses. GC Ex. 3.

Throughout the entire 11-month period from the issuance of those documents until the
Hearing, the Hospital had not criticized, counseled or disciplined any nurse for discussing the
Union, soliciting on behalf or against the Union or distributing literature in support of or against
the Union. Tr. 100:3-6, 192:11-14; 299:18-21; 344:14-345:9. There is record evidence that
there were a substantial number of conversations between and among nurses about the Union
throughout the period between the re-issuance of the Policy and the date of the Hearing. Tr.
103:18-104:9; 182:3-6; 193:13-194:4; 296:24-35; 297:1-299:21; 305:20-23; 316:14-317:6;
342:6-19; 343:22-344:13. There is no record evidence that any of the terms that the General
Counsel has labeled vague has in fact chilled the exercise of Section 7 rights.

1. The Definition of “Solicitations” and “Discussions”

The ALJ found that the Hospital’s definition of “solicitation” in its Policy and Memo is
overbroad because it includes “promoting, encouraging, or discouraging participation, support,
or membership in any organization; or promoting of a doctrine or belief” and that “an employee
would reasonably be led to believe that she cannot discuss the Union during work time or in
patient care areas, even though she can discuss other non-work topics in those areas.” JD 14:40-
15:23; GC Ex. 2. The evidence establishes otherwise. Prior to and since June 2016, the Hospital

has permitted nurses to have non-work related discussions, including discussions about the



Union, in all areas of the Hospital, including nurses’ stations, corridors, elevators, stairwells and
lounges as long as those discussions do not interfere with patient care. Tr. 96:6-10; 182:3-6;
193:13-194:4; 305:20-23; 342:6-19. Despite the Hospital’s Policy and Memo, nurses know, as
evidenced by the General Counsel’s witnesses’ testimony, that the Hospital permits discussion
about the Union in all areas of the Hospital as long as it does not interfere with patient care. Id.

General Counsel witness and registered nurse Vera Ngezem testified that she discussed
the Union with a nurse named Demaris Collins at a nurses’ station, and then another nurse
provided Ms. Collins with information about the Union in the break room. Tr. 193:13-194:4.
Ms. Ngezem also testified that she has discussed the Union in the corridors of the unit. Tr.
182:3-6. General Counsel witnesses and registered nurses Jeaneen (“Nina”) Scott and Marianne
Wysong testified that they discussed the Union with nurses at nurses’ stations. Tr. 305:20-23;
342:6-19.

The Hospital also permits nurses to travel to other units to solicit nurses and discuss the
Union as long as it does not interfere with patient care. Tr. 96:6-10. Ms. Scott testified that,
since January 2016 to May 2017, she continuously discussed the Union with nurses in other
units, that those conversations took place in various areas of the Hospital including in nurses’
lounges on units, the cafeteria, outside the cafeteria, in corridors, in stairways, in the parking lot,
and in the lobby, without any consequence or discipline from Hospital management. Tr. 296:24-
35; 297:1-22; 298:9-19; 299:8-21. Ms. Scott testified that she spoke to nurses about the Union in
lounges “on the South building, to the 4" floor, 5" floor, [and] 6" floor.” Tr. 316:14-317:6.

The General Counsel failed to present any evidence that any nurse was hesitant or

restricted from discussing the Union when it did not interfere with patient care. Likewise, there



is no evidence in the record that nurses were confused about whether they could discuss the
Union during working time.
2. Use Of The Hospital’s Email System

The ALJ concluded that the Policy’s prohibition of the use of the Hospital’s email system
to engage in discussion and solicitation violates the Act despite the Hospital’s communication to
all nurses that it does not enforce the Policy. JD 16:31-17:30. Chief Nursing Officer Celia
Guarino clarified the policy in an email to all nurses that the Hospital permitted discussion about
the Union over the Hospital email system:

Holy Cross has done what most employers don’t do, and made it’s [sic] email system and

distribution list available to all nurses so they can exchange ideas and thoughts, whether

they or [sic] for or against the union or not.
R Ex. 1 (see HCH000561). It is uncontradicted that many nurses openly and frequently used the
Hospital’s email system to advocate for or against the Union. R Ex. 1; Tr. 103:18-104:9.
Respondent’s Exhibit 1, which is a mere sampling of the countless emails sent to the list serve®
received by all nurses, shows that thirteen nurses — not a select few — openly discussed the
Union. R Ex. 1; Tr. 220:11-17. Members of management were also sending and receiving these
emails including Ms. Guarino and Senior Nursing Director Nancy Nagel. R Ex. 1.

Nurses used the list serve to send emails discussing the Union so frequently that many
nurses requested to be removed from the list to avoid receiving the emails. 1d. (HCH000552).
The Hospital did not remove any nurses from the list serve. 1d. (HCH000561).

The General Counsel failed to present any evidence that any nurse was hesitant or

restricted from using the Hospital’s email system to discuss the Union.

3 The email list serve contains a list of all of the registered nurses’ email addresses.
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3. Immediate Patient Care Areas

In the Policy and Memo, the Hospital prohibits solicitation and distribution in immediate
patient care areas. GC Ex. 2-3. The ALJ found that the Hospital’s definition of “immediate
patient care areas” to be impermissibly overbroad because it includes “patient lounges, waiting
areas, corridors, sitting rooms, elevators, stairways, or ‘areas on the unit where patients are or
can be present.”” JD 18:6-10; GC Ex. 2-3. This is contrary to record evidence that patients are
frequently present in the corridors for treatment-related purposes, including for transport to other
units and in units where patients ambulate through the units. Tr. 104:25-105:10; 180:17-22,;
181:9-15. Moreover, there is uncontradicted evidence that nurses also place patients in the
corridor near the nurses’ station where they can closely monitor a confused patient. Tr. 180:9-
16. Patients also frequently use or are transported in the elevators throughout the Hospital. Tr.
105:11-13. Finally, there is uncontradicted evidence that outpatients who are coming to or from
the Hospital for treatment also may be present in the stairways. Tr. 105:14-20.

The ALJ ignored the Memo clarification about patient care areas that provides:

Immediate patient care areas include:

e Hallways and Corridors on the units- if a patient is present in hallway (for
example, patients walk in hallways for rehabilitation or exercise, being
transported, etc.) then it is a patient care area.

e Elevators and stairways used by or to transport patients

GC Ex. 3. (Emphasis added).
4. Lack of Evidence Of Interference With Section 7 Activities
The record does not contain any evidence that there were substantial and recurring
questions by and among nurses about what actions nurses could take under the Policy and the

Memo. There is no testimony that any agent of the Hospital prevented a nurse or Union agent

from discussing the Union, soliciting on its behalf or distributing literature, but there is abundant



and uncontradicted testimony that nurses have continuously engaged in all of those activities. R
Ex. 1; Tr. 94:14-95:7, 103:2-17; 149:14-22; 182:3-6; 193:13-194:4; 267:7-9; 296:24-35; 297:1-
22; 298:9-19; 299:8-21,; 305:20-23; 307:4-308:25; 342:6-19; 343:22-344:13.

C. July 20, 2016 — NICU - Ms. Hawley’s Conversation With Ms. Reed-McCullough

The ALJ concluded that Cynthia Hawley, a Nursing Director in the Neo-Natal Intensive
Care Unit (“NICU”), threatened Ms. Reed-McCullough with more onerous working conditions
and loss of benefits and interrogated her about her union activities. JD 19:18-34; 21:43-22:15.

Ms. Reed-McCullough was the only witness called on this claim. On July 20, 2016, Ms.
Hawley asked NICU registered nurse Susannah Reed-McCullough to come to her office to have
a conversation. Tr. 118:25-199:4. Ms. Reed-McCullough has worked in the NICU since 2011,
and throughout her tenure in the NICU, Ms. Hawley has been her supervisor.* Tr. 117:13-20.
Ms. Reed-McCullough texted some of her nursing colleagues and Union organizers that Ms.
Hawley had approached her to have a conversation. Tr. 119:9-16.

The conversation took place in Ms. Hawley’s office with the door open and lasted only a
few minutes. Tr. 120:1-4. Ms. Reed-McCullough testified that Ms. Hawley informed her that
the Hospital had become aware of Union organizing among the nurses, and advised Ms. Reed-
McCullough that she should inform herself with information before making any decisions about
the Union. Tr. 120:4-14. Ms. Reed-McCullough testified that Ms. Hawley stated that if Ms.
Reed-McCullough were ever to feel as though she was being harassed by the Union, that she can
let Ms. Hawley know. Id.; JD 21:45. Ms. Hawley never asked Ms. Reed-McCullough any direct
or indirect questions about her involvement in the Union or asked her to identify other

employees who may or were in support of the Union. Tr. 122:1-7.

4 Ms. Hawley was on leave at the time of the Hearing. Tr. 117:9-10.
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Ms. Hawley then discussed her personal and her daughters’ experiences working in a
union environment, and that, in her opinion, “there wasn’t a huge difference being in a unionized
hospital versus a non-unionized hospital as far as like staffing and nurse satisfaction goes.” Tr.
120:15-19. Ms. Reed-McCullough testified that Ms. Hawley mentioned that there could be some
changes that people might like with the Union, and there could be some changes that people
might not like. Tr. 120:19-121:22. Finally, Ms. Reed-McCullough testified that Ms. Hawley
stated that “a big thing with unions ... was that everything kind of has to be equal across the
board, so there might be some things that we enjoyed having on our unit that could change.” Tr.
120:19-25. (Emphasis supplied). For example, Ms. Hawley stated that “our self-scheduling
could be subject to change” and that “our current FMLA policy ... could be subject to change”
but was not specific as to how. Tr. 121:1-2; 11-13. (Emphasis supplied).

There is no evidence in the record that Ms. Hawley knew Ms. Reed-McCullough’s
position on the Union.

Significantly, Ms. Reed-McCullough testified that:

16 Q. BY MS. LEYH: Isn’t it true that nothing that you just
17 testified about made you think that Ms. Hawley would
18 retaliate against you if you voted for the Union?
19 A. Yeah, I didn’t, I didn’t get the sense from her that it
20 was as a threat of retaliation.
Tr. 129:16-20. The above is the totality of the evidence as to the allegation concerning Ms.
Hawley. The General Counsel did not call any other witness to testify as to this claim.
D. August 6, 2016 — 5 South - Security Officers’ Interaction with Off-Duty Nurses
On August 6, 2016 around 3 p.m., off-duty NICU nurses Jeaneen (“Nina”) Scott and

Suzanne Mintz came to the Hospital to speak with nurses about the Union organizing effort. R.

Ex. 32; Tr. 58:2-14; 262:11-13. Both Ms. Scott and Ms. Mintz wore plain clothes. R. Ex. 32;
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Tr. 67:15-18. Ms. Scott and Ms. Mintz first went to the South Tower building, a separate part of
the Hospital from the NICU, and spoke with a registered nurse, Ester, on the 6" Floor (6
South”) about the Union without any interference. Tr. 58:15-61:5; 262:16-263:16.

At 3:18:42 p.m., Ms. Scott and Ms. Mintz traveled down to the 5" Floor (“5 South,” a
closed General Surgery unit) to speak with registered nurse Aieun “Grace” Yu, who Ms. Mintz
had been acquainted with. R. Ex. 32; Tr. 61:5-62:2; 134:4-5; 263:19-23. Ms. Scott and Ms.
Mintz asked the Health Unit Coordinator (“HUC”) to speak with Ms. Yu, briefly entered the
locked unit, and then decided to wait outside the unit in the waiting area. Tr. 61:24-63:8; 97:5-
98:23; 263:21-264:22. At 3:20:50 p.m., Ms. Scott and Ms. Mintz returned to the waiting area.
R. Ex. 32.

Around this time, Nurse in Charge (“NIC”)® Dwight Lyles, was making rounds and
returned to the nurses’ station, which is his work station. Tr. 447:24-25. Mr. Lyles saw the two
individuals in the waiting area, but did not recognize Ms. Mintz as a nurse and did not see her
Hospital ID badge. Tr. 452:3-6. Mr. Lyles saw that Ms. Scott wore a badge and recognized her
to be a nurse. Tr. 451:24-452:2; 11-24. Mr. Lyles called the administrative coordinator Carrie
Weakland and then security to notify them that off-duty nurses were attempting to pull an on-
duty nurse off the unit and away from her patients. Tr. 450:9-25.

At 3:23:18 p.m., Ms. Yu, who was on duty, left the unit to meet with Ms. Scott and Ms.
Mintz in the waiting area. R. Ex. 32; Tr. 453:10-20; 456:1-3.

At 3:24:08 p.m., Ms. Yu returned to the unit after agreeing to send another nurse, NeNe,
off the unit to speak with them about the Union. R. Ex. 32; Tr. 64:3-7; 16-20; 135:1-7. At this

time, Ms. Scott and Ms. Mintz suddenly made sure that they were wearing their Hospital 1D

5 The Parties stipulated that NICs are supervisors within the meaning of Section 2(11) under the Act. Jt. Ex. 1.
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badges, and situated the badges so that they were visible to onlookers. R. Ex. 32. They
obviously took these actions to make sure that they could show they were off duty employees
who were in compliance with what they understood to be the Hospital’s policy on solicitation.

At 3:34:52 p.m., Ester from 6 South came downstairs and again met with Ms. Scott and
Ms. Mintz for six or seven minutes. R. Ex. 32; Tr. 64:20-65:16; 266:20-25. There is no
evidence that the Hospital interfered with or prevented that meeting.

At 3:40:39 p.m., Ester was still meeting with Ms. Scott and Ms. Mintz when Security
Officers Daniel Webster and Kelley Varnado responded to the call on 5 South.® R. Ex. 32; Tr.
477:3-6. The officers did not make any statements to the nurses at that time, did not approach
them or observe them and walked to the nurses’ station on the unit leaving the three nurses to
their conversation. R. Ex. 32.

The Union seemed to argue that the number of security officers present implied a threat.
Tr. 496:7-497:19. However the evidence is uncontradicted that it is normal procedure for two or
more officers to respond to a call that reports more than one person being involved for the
purposes of officer safety. Tr. 479:23-480:6. The officers never know what they will encounter
when responding to a call, so if possible, more than one officer will respond. Id. Officers
Webster and Varnado exited the elevators on 5 South, observed Ms. Scott and Ms. Mintz sitting
in the waiting area, and immediately walked towards the nurses’ station at the front of the unit.”
R. Ex. 32; Tr. 66:9-20; 477:8-10. Officers Webster and Varnado asked Mr. Lyles why he called.
Tr. 477:14-20. Mr. Lyles responded that off-duty nurses were speaking to his on duty nurse
about the Union. Id. At 3:41:41 p.m., Officer Webster returned to the waiting area and

approached Ms. Scott and Ms. Mintz. R. Ex. 32. At this time, Officer Lawrence Hawkins, who

& The security officers are agents of the Hospital within the meaning of Section 2(13) of the Act. Jt. Ex. 1.
7 Ester exited via the elevators at 3:41:43 p.m. after the security officers responded to the call. R. Ex. 32.
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was patrolling the area and not responding to the call, coincidentally exited the elevator. 1d.; Tr.
479:15-16; 497:1-2; 501:12-13. Officer Hawkins then continued on his patrol. R. Ex. 32.
Officer Webster approached Ms. Mintz and Ms. Scott and asked what they were doing. 1d.; Tr.
477:23-25. Ms. Scott and Ms. Mintz responded that they were visiting a friend. Tr. 478:1-2.
Officer Webster replied “Ok” and asked for their names because he routinely writes down the
names of individuals who he interacts with when responding to a call in his notepad for purposes
of making a report. R. Ex. 28; Tr. 67:8-14; 485:12-20; 478:4-11. At no point in the exchange
did Ms. Mintz and Ms. Scott state that they were engaging in Union activity, and Officer
Webster never questioned them about Union activity. Tr.477:21-479:8.

Less than a minute later, at 3:42:29 p.m., Officer Webster returned to the unit to speak
with Mr. Lyles and Ms. Yu. R. Ex. 32; Tr. 478:13-479:1. Officer Webster asked Ms. Yu if she
knew Ms. Mintz or Ms. Scott, and Ms. Yu denied knowing either nurse, which Officer Webster
found odd since Ms. Mintz had referred to Ms. Yu as her friend. Tr. 478:13-479:1. Officer
Webster also wrote down Mr. Lyles’ and Ms. Yu’s names. Id.; Tr. 67:4-8; 457:1-8.

At that point, Officer Webster determined that there was no need for Officer Varnado to
be present and sent him on other duties. Tr. 497:11-19; 504:19-24. At 3:43:35 p.m., Officer
Webster returned to the waiting area and asked for Ms. Mintz’s last name because she had only
given him her first name and her Hospital badge did not contain her last name. R. Ex. 32; Tr.
479:2-6. This exchange lasted twenty seconds, and there was no discussion about why the nurse
were present in the waiting area or whether they were there on behalf of the Union. R. Ex. 32.

Immediately after, at 3:43:54 p.m., Officer Webster left the unit. R. Ex. 32; Tr. 67:19-20;
479:7-11. Officer Webster never instructed Ms. Scott and Ms. Mintz that they were doing

anything wrong. He never instructed them to leave the unit or prohibited them from meeting
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with nurses. Tr. 99:12-14. The security officers’ presence in the immediate area of the nurses
was mere seconds. There is no evidence that Officer Webster issued any instructions to cease
activity or leave the area to Ms. Scott or Ms. Mintz whatsoever, nor did he give any indication
that the Hospital was surveilling their activity. Ms. Scott and Ms. Mintz stayed in the waiting
area for about ten minutes without interference or interruption, and no one from the Hospital
approached them. Tr. 67:21-68:2; 69:9-10; 269:6-8.

At 3:53:10 p.m., Ms. Scott and Ms. Mintz exited 5 South via the elevator and went down
to the Starbucks in the main Hospital lobby, where they continued their activity. Tr. 69:14-23;
270:9-10. They met with Ester and collected a union authorization card from her without any
interference. 1d. Ms. Scott and Ms. Mintz later voluntarily left the Hospital on a time of their
own selection. Tr. 69:14-70:5. Security officers never instructed them to leave the lobby area
near Starbucks, and the officers never encountered them in or around Starbucks. Tr. 99:20-24;
481:2-10.

After August 6, no one from Hospital management counseled, disciplined, or even spoke
to Ms. Mintz, Ms. Scott, or Ms. Yu about the incident. Tr. 99:25-100:11. Ms. Mintz and Ms.
Scott did not file any complaint® with the Hospital concerning this incident; nor did they ask for
any clarification of the whether the Hospital permitted them to visit nurses on other units. There
was no question because Ms. Scott and Ms. Mintz knew that they could take those actions and
they testified that they continued to visit with nurses on other units while they were off duty after
August 6. Tr. 92:11-93:6; 100:15-18; 256:7-12. They also went to other units many times, while

on shift, for purposes of talking to nurses about the Union. Tr. 94:6-95:7; Tr. 256:7-12.

8 Ms. Scott knew that she could file a complaint with Human Resources because she later filed one on March 21,
2017. Tr. 319:14-15.
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After Officer Hawkins left the waiting area on 5 South, he continued his patrol of the
area. GC Ex. 18; Tr. 482:19-483:1; 501:12-17. During his patrol, Officer Hawkins encountered
nurses in the hallway and overheard them laughing and state “Let me see what they are offering”
to which Officer Hawkins jokingly responded, “yeah, | want to hear too.” Id. Officer Hawkins
and the nurses laughed and he kept walking on his patrol. Tr. 501:12-17. No further exchanges
took place. GC Ex. 18. The ALJ concluded that Hawkins’s brief comment was an unlawful
interference. JD 25:20-23. The General Counsel did not call any witnesses.

E. September 16, 2016 - Ms. Joseph And Other NICs’ Photographs

On September 16, 2016, NIC Jolly Joseph attended a management training for NICs in a
conference room on the first floor of the Hospital. Tr. 365:11-366:4. Ms. Joseph currently
works as a NIC in 5 East and 5 West, and has worked at the Hospital for at least 27 years. Tr.
362:18-363:6. In the conference room, there are windows that look out into the side parking lot
where a statue is located. Tr. 365:11-366:4.

During a break in training, the NICs noticed